
IN THE CIRCUIT COURT OF ST. LOUIS CITY. MISSOURI
DIVISION II

REPRODUCTIVE HEALTH SERVICES
OF PLANNED PARENTHOOD OF THE
ST. LOUIS REGION,

Petitioner,

v Case No. 1922-CC02395

MICIIAEL L. PARSON, in his official
capacity of Governor of Missouri, et al.,

Respondents

AFFIDAVIT OF WILLIAM KOEBEL

1. My name is William Koebel. I am the Section Administrator for the Section

for Health Standards and Licensure within the Division of Regulation and

Licensure of the Missouri Department of Health and Senior Services (Department),

which is responsible for inspecting and licensing abortion facilities in Missouri. In

my role I, oversee the inspection and licensing of abortion facilities and assist in

performin g inspections

2. A state licensure survey (i.e., inspection) was conducted at Reproductive

Health Services of Planned Parenthood of the St. Louis Region (RHS) on March 11

to March 13, 2019

3. Based on that survey, a Statement of Deflrciencies was prepared setting forth

areas where RHS was not meeting statutory and regulatory licensing requirements

Among other deficiencies, the Statement of Defrciencies identifies two (2) instances

)
)

)
)
)
)
)

)
)
)

)

)

of abortions completed by physicians who did not perform the informed consent with
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the patient, as required by Section 188.027.6 RSMo. The Statement of Deficiencies

also noted, among other deficiencies, that pelvic exams were not being completed 72

hours before the abortion, at a time that could influence the choice ofthe procedure

and when informed consent for the procedure chosen was required under Section

188.027 RSMo. Ex. A

4. The Statement of Defrciencies was sent to RHS on March 27, 2019. As in

other inspections and other facilities, RHS was required to respond to the

Statement of Deficiencies with a Plan of Correction acceptable to the Department

5. Regarding the medical records collected during the inspection, there were also

additional concerns noted that were not cited in the Statement of Deficiencies but

required additional investigation. As a result, the Department initiated an

investigation of RHS in addition to its annual inspection of RHS

6. A department-initiated investigation occurs regularly as part of the normal

practice of the Department when the Department discovers a potential deficiency on

its own, rather than through another means such as a complaint from the public

When such an investigation is initiated, it is nevertheless treated and lodged in the

Department's tracking system as a complaint investigation. That is what occurred

in this case

7. Upon the initiation of the complaint investigation, I traveled to RHS's facility

on April 2 and April 3, 2019. The investigation included the review of medical

records. Seven (7) additional instances were noted where the physician who

performed the abortion was not the same physician who provided the informed
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consent required by section 188.027.6 RSMo. This revealed a systemic disregard for

the requirement. The investigation also revealed significant concerns regarding the

safety of patient care provided at the facility, including but not limited to: failure to

complete and submit complication reports: failure to communicate with the

contracted pathology lab upon discovery of failed abortions; failure to supervise

residents performing abortions at the facility, contributing to a complication; failing

to ensure the accuracy of medical records; and performing an abortion on a patient

who was inappropriate for the care setting at the facility based upon her previous

history and a known medical condition

8. The preliminary investigation frndings, as described above, necessitated

interviews with the physicians providing care at the facility and their supelvising

physicians at RHS. Conducting interviews of physicians and others who provide

care at healthcare facilities licensed by the Department is a routine part of an

investigation and part of standard practice across other licensed facilities at the

Department. It also makes the most sense that-when the focus of the

investigation is the care provided by the physician-that the investigation include

interviews of the physician. This is why such interviews of care providers during

investigations is a component of the Department's standard practice

9. As a result of medical record review and as part of the investigation, on April

3, 2019, I made an unsuccessful attempt to interview Staff A (a physician)r at her

I AII persons generically identified in this affidavit are physicians unless specifically noted

.l
r)
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work location. RHS' Director of Surgical Services informed me that all physicians

were unavailable until the week of April 8, 2019

10. On April 9, 2019, RHS submitted their proposed Plan of Correction in

response to the Statement of Deficiencies. With respect to the defrciencies

regarding informed consent required under Section 188.027.6 RSMo and pelvic

exams! RHS contended that it was following the law and that only minimal

correction (with respect to informed consent) was needed to ensure that attending

physician's supervisory status was documented. Ex. B

11. On April 11, 2019, I made email contact with RHS's Interim President and

CEO to request interviews with 7 physicians who performed care or supervised care

within the medical records reviewed. I requested that interviews be scheduled by

the close ofbusiness, April16, 2019. Ex. C

12. In the April 11 email, I noted that, to protect the integrity of the

investigation, it was important to interview Staff A first, followed by Dr

McNicholas. I have 25 years of investigative experience, including 19 years for the

State, and the order of interviews can have a defrnite impact on the reliability of the

interviews, which are necessary for an investigation-a truth-seeking process-to

most reliably ascertain the truth. It is standard investigative practice and to frrst

interview the person who directly provided the care when the care is the issue being

investigated, followed by the person (ifnecessary) who supervised that care. It

would be completely outside the norm and generally unacceptable to complete an

investigation into potentially deficient patient care at one of the Department's
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licensed facilities without interviewing the person who actually and directly

provided the care at issue, absent some circumstance such as that the facility

immediately terminated the person's employment after being notified of the

defrcient care

13. On April 12, 2019, an attorney for RHS called and spoke with an attorney for

the Department. RHS's attorney asked what the topic of the investigation was

about. The Department's attorney responded that the investigation was about the

records that the Department obtained during the complaint investigation on April 2

and 3, 2019. The Department's attorney added that the investigation also included

any issues stemming from those records related to the licensure requirements of

abortion facilities

14. On April 16, 2019, the attorney for RHS sent me a letter regarding the

physician interviews. Although the letter stated that RHS would continue to

cooperate with the investigation-{ven though the physicians had not been

produced for interviews-and indicated that the physicians we sought to interview

had been contacted, the letter then questioned whether the physicians were legally

required to submit to interviews, and even whether RHS was required to cooperate

at all. The letter also proposed alternatives to interviewing the physicians;

however, these alternatives were determined to be less likely to produce the most

reliable results than direct interviews with the physicians, and disclosing the topics

of the questions would have compromised the integrity of the investigation. Ex. D
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15. On April 19, 2019, separate counsel contacted me via telephone regarding

requests to interview his/her clients, StaffG and StaffF. The attorney asked for

specifics regarding the nature ofthe interview request for their clients. The

attorney was informed that the nature of the questioning was in regard to their

client's work at RHS and that divulging specifrcs of the questions may compromise

the investigation. They clarifred that their clients were not contractors nor

employees of RHS but are BJC residents who do rotations through RHS. The

attorney indicated that they would be back in touch regarding their clients'

willingness to submit to an interview

16. On April 22, 2019, I contacted attorneys who represented Staff A, Staff B,

Staff G, and Staff F, and Dr. Coleen McNicholas and Dr. David Eisenberg regarding

conducting interviews with their clients

17. On April 22, 2019, an email was sent to RHS's attorney responding to a

request in the April 16 letter explaining the authority to proceed with the

interviews and that, if the investigation was not completed, the license may not be

renewed among other possible consequences. Ex. E

18. On April 24, 2019, the attorney representing StaffB, responded to my April

22, 2OL9, request for interview and inquired as to the nature of the interview. I

responded to the attorney the same day with an explanation for the need to

interview Staff B. Ex. F
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19. On April 25, 2019, I was contacted by a new attorney representing StaffG

and Staff F. The attorney requested a telephone call on April 26, 2019, to discuss

the nature ofthe requested interviews. Ex. G

20. On April 26, 2019, I made telephonic contact with the attorney representing

Staff G and Staff F, and the attorney representing Staff A, Dr. Coleen N{cNicholas,

Staff H and Dr. David Eisenberg. I informed them of the Department's authority to

conduct the investigation ofthe abortion facility, which includes necessary

interviews with their clients, who performed patient care at RHS. I told ihem the

physicians' names were in the medical records reviewed for the investigation. I also

told them that I did not work for the Board of Healing Arts or Law enforcement, but

I could offer no assurances (because they asked) that their clients would not be

referred to either or both agencies based on the frndings ofthe investigation. To

emphasize, I never threatened that I would refer my investigative findings to law

enforcement or the Board of Healing Arts, but I also could not promise them that a

referral would not be made based on what was found in the investigation

21. On May 2, 2019, I left a voice mail requesting follow up for the attorney who

represents Staff B, regarding the Department's interview request for his client

22. On May 2, 2019, I left a voice mail with counsel requesting follow up

regarding the Department's interview request for his clients, Staff A, Dr. Coleen

McNicholas, Staff H and Dr. David Eisenberg

23. On May 3, 2019, an attorney representing RHS sent a letter to a department

attorney regarding the physician interviews and the collection of medical records,
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the latter regarding a concern for patient privacy. Among other things, the letter

requested a response from the Department regarding RHS's PIan of Correction. Ex

H

24. On May 7, 2019, the attorney representing Staff B contacted this offrce to

notit/ the Department that Staff B declined the invitation to an interview. Ex. F

25. On May 7, 2019, an attorney for the Department responded that the

Department could not yet confirm a date when RHS could expect a determination

on its PIan of Correction because no date had yet been established for when the

Department would be able to interview physicians or would be able to collect

records. The attorney also had responded on May 6 explaining the Department's

authority to review and collect records and the confidentiality afforded by statute of

any records collected. Ex. I

26. On May 8, 2019, I visited RHS to review and collect records. Although I was

allowed to inspect records, I was not allowed to copy them, which is a deviation from

a long-standing practice with RHS and completely unprecedented. Until this date,

the Department had routinely copied records from RHS and other facilities, and not

once had RHS raised any concern with patient confrdentiality. The Department

also routinely copies records when it goes onsite to inspect and investigate other

facilitie s. Copying records-like performin g p hysician interviews re gardin g direct

patient care-is a component of our investigations of all licensed facilities

27. On May 9, 2019, an attorney for the Department emailed RHS's counsel

about not being able to collect the records from the facility, noting that record
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collection was a necessary part of the investigation process. Another attorney for

RHS later asserted through an email that records were not allowed to be collected-

including mere copies of the facility's policies that clearly contain no patient

information-because of patient-privacy concerns. The Department's attorney

explained that records collected during inspections are protected by Section 797.477

RSNIo, and RHS later agreed to provide the records. Ex. J

28. On May 14, 2019, the attorney representing clients: Staff A, Dr. Coleen

McNicholas, Staff H, and Dr. David Eisenberg made contact by telephone with the

Department in order to decline interview requests on behalf of his clients, Staff A

and Staff H. He offered Dr. David Eisenberg for interview at 11:00 a.m. on May 17,

2019, and Dr. CoIIeen McNicholas at an unspecifred time and date during the week

of May 20, 2019. By email I declined the interview offer for Dr. Eisenberg at the

specified time and date due to our original request to interview him last, as Dr

Eisenberg is the RHS medical director. Ex. K

29. On May 16, 2019, RHS applied for the renewal of their license. That same

day, RHS's counsel emailed the Department and, among other things, requested

that the Department respond to its Plan of Correction on or before May 20, 2019,

stating that if a response was not received by then, RHS would assume the license

was denied. Ex. J

30. On May 20, 2019, the Department responded to RHS's Plan of Correction,

noting that RHS's proposed Plan of Correction with respect to informed consent,

pelvic exams, and a deficiency regarding infection-control standards was

I

E
lectronically F

iled - C
ity of S

t. Louis - M
ay 29, 2019 - 10:24 A

M

Electronically received - AHC - June 26 2019 03:25 PM



unacceptable. The Department also notifred RHS that the Department's

investigation had revealed more than 30 potential deficient practices, that it would

not be able to complete its investigation until we interview the physicians involved

in the care provided, and that the Department could not renew its license until we

determined compliance with all applicable statutes and regulations. Ex. L

31. On May 21, 2019, I confirmed through email to the attorney representing

Staff G and Staff F that interviews with his clients were still needed and inquired

as to the time and date interviews could be scheduled. The attorney responded that

he could not recommend that they be interviewed by me so long as I remained

committed to interviewing them before interviewing their supervising physicians

and without first providing them with the nature of my inquiry. As I have

explained previously here, however, providing the specific topics beforehand could

compromise the integrity of the investigation. Ex. G

32. On May 22,2019, RHS provided a revised Plan of Correction. In the revised

PIan of Correction, RHS agreed among other things to begin performing pelvic

examinations at Ieast 72 hours before each abortion, at a time when the information

could impact the choice of the procedure, and RHS proposed to correct its infection-

control deficiency. However, RHS again denied that its practices with respect to the

same physician providing informed consent under Section 188.027.6 RSMo were

defrcient. RHS requested a response to its revised PIan of Correction by May 24,

2019. Ex. M
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33. On May 23, 2019, the Department responded to RHS's revised PIan of

Correction, accepting the revised Plan of Correction with respect to pelvic

examinations (as long as the proposed changes were implemented and monitored

immediately) and infection-control standards. However, the Department again did

not accept RHS's position as to the same physician providing informed consent that

would perform or induce the abortion as required by Section 188.027.6 RSMo. The

Department also reiterated that it needed to interview the physicians at RHS who

provided care there and were involved in potentially deficient practices. Because

RHS had thus far refused to make the physicians available in the manner that the

Department had requested, the Department agreed to interview Dr. Eisenberg and

Dr. McNicholas out of order under protest, emphasizing how this deviated from our

usual practice with respect to facilities, and clarifiring that we were not

withdrawing our requests to interview the other physicians. Ex. N

34. At 5:31 p.m. on May 24, 2019, Dr. Eisenberg's and Dr. McNicholas's attorney

stated that both would be available for interview on May 28,2019, with the first

interview (for Dr. McNicholas) scheduled for only one hour. I responded on May 25,

2019, that I would try to be as quick as possible, but I could not guarantee that the

interview would only take one hour and that I expected the physicians to be

available longer if necessary. Ex. O

35. I and David Lanigan, the Assistant Section Administrator for the Section for

Health Standards and Licensure. interviewed Dr. McNicholas and Dr. Eisenberg on

May 28, 2019. Among other iopics discussed, Dr. McNicholas admitted that she

11
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was not always physically present in the procedure room during an abortion

procedure performed by a resident or fellow she supervises. When asked the

meaning of "I was present for the procedure and agree with the plan", which she

had noted in the medical records reviewed, she stated, "It means I was available in

the surgical suite at the time the procedure was performed or may have been in the

room..." She further confrrmed that she provided informed consent to multiple

patients, knowing that she may not later perform the actual abortion. When asked

if the physician who performed the abortion was present in the room for the

informed consent, she stated, "No. I can't be sure, but no... They are rarely, if ever

in the room with us during consent." She further stated, "As the Supervising

Physician, I am ultimately responsible for the care of the patient and that can mean

I have any varying degrees of hands-on experience in the actual room...In general,

given that I am the supervising and ultimately responsible attending physician,

that is how I would say it's consistent." The interview lasted approximately 45

minutes, and the interview of Dr. Eisenberg lasted approximately 30 minutes. The

findings of the interview conducted with Dr. McNicholas further highlight the

necessity to inter"view resident and fellow staff who perforrned direct patient care at

RHS, and at times, resulted in documented complications

36. It is unprecedented in my experience for physicians and other health care

professionals to refuse to be interviewed regarding health care that they personally

provided during a licensing inspection or investigation. This is true regardless of

whether these professionals are deemed "employees" or "independent contractors"

72
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by the facility. In the Department's prior inspections and investigations involving

RHS, its physicians and health care professionals have always agreed to be

interviewed, and the same is true of virtually all facilities regulated by the

Department, which includes many hundreds of facilities. See Ex. N.

37. AII exhibits attached to this affidavit are true and accurate copies ofthe

records that are on file and of record with the Department of Health and Senior

Services. It is the regular practice of the Department to inspect medical facilities

licensed in Missouri or seeking to be licensed and to create a contemporaneous

record of that inspection.

Affiant

Inw he
this of 20

above , I have subscribed here my name and affixed my official seal

ed)

commlssron exprres

?fl)D

(SeaI)
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