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IN THE EIGHTEENTH JUDICIAL DISTRICT
DISTRICT COURT, SEDGWICK COUNTY, KANSAS

CRIMINAL DEPARTMENT

THE STATE OF KANSAS, )
)

)

Plainbiff, )

)

Vs ) CaseNo. 07 CR 2112

)

GEORGE R. TILLER, )

)

)

Defendant, )

OPINION

This matter comes on for hearing upon the defendant’s motion to dismiss
the charges herein alleging that K.S.A. 65-6703(2) is unconstitutional under both
the Constitution of the United States and the Constitution of the State of Kansas.
The defense is challenging the statute on a number of constitutional grounds that

need to be analyzed and addressed individually. Both the State and Amici Curige

briefs have been filed defending the statute.

The defendant is charged with 19 misdemeanor counts, alleging that he
performed illegal Jate terr abortions on women that were carrying viable fetuscs
without a docunented referrnl from a physician with whom he was not legally or

financially affiliated, K.S.A. G5-6703(a) reads as follows:

“No person shall perform or induce an abortion when the fetus is
vizble unless such person is a physician and has a documented
referral from another physician not legally or financially affiliated
with the physician performing or inducing the abortion and both
physicians dctermine that: (1) The abortion is necessary to
preserve the life of the pregnant woman; or (2) a continuation of
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the pregnancy will cause a substantial and irreversible impairment
of a major bodily function of the pregnant woman.”

An “abortion” is defined under the Act as “the use of any means to
intentionally terminatc a pregnaney except for the purpose of causing a live
birth.” K.8.A. 65-6701(a). “Viable” is defined as “that stage of pestation when,
in the best medical judgment of the attending physician, the fetus is capable of
sustained survival outside the uterus without the application of extraordinary
medical mcans.” K.5.A. 65-6701(k). The Act, however, docs not define “legally

or financially affiliated.”

Historical Progression of Abortion Rights

Before addressitg cach of the specific constitutional issues which are
raised in the motion, it is helpful to review the history of abortion jurisprudence in
this country. The United States Supreme Court first established a woman’s
constitutional right to an abortion in Roe v. Wade, 410 U.S. 113 (1973). T
involved a suit by an ummarried pregnant woman (hereinafter “Roe™) living in
Texas who wished to terminate her pregnancy, Texas had enactsd criminal
abortion statutes prohibiting thie procurement of an abortion except with respect to
one procured or attempted by medical advice for the purpose of saving the life of
the mother. Roe sought a declaratory judgrent that the Texas statutes were
unconstitutional on their face and an injunction restraining the defendant Wade
from enforcing the statutes,

The Unitcd States Supreme Court in Roe recoguized a number of

competing inferests: a woman’s privacy interest in determining whether or not to
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terminate her pregnancy, a State’s inlerest in preserving and protecting the health
of pregnant women, and a State’s interest in protecting the potentiality of human
life.

With regards to the first interest, the Court stated that a woman’s privacy

interest is not absolutc and ‘‘some state regulation in areas protected by that right

is appropriate.” [Jd. at 154. At somec point in 2 woman’s pregnancy, the Court:

believed the State’s intercsts become sufficiently “compelling” to sustain
regulation of the factors that govern the abortion decision. Id

The Court then crcated the “Trimester Test” to determine when a State’s
interest beecomes sufficiently “compelling” to sustain abortion regulation. The

Trimesler Test was stated as follows:

i) Yor the stape prior to approximately the end of the first trimester,
the abortion decision and its effectuation must be leR to the
medical judgment of the pregnant wornan’s attending physician.

20 Tor the stage subscquent to the approximately the end of the first
tnmesier, the State, in promoling its interest in the health of the
mother, may, if it chooses, regulate the abortion procedurs in ways
that are reasonably related to maternal health.

3.)  For the stage subscquent to wviability, the State in promoting its
interest in the potentiality of human life may, if it chooses,
regulate, and even proscribe, abortion except where it is neccssary,
in appropriatc medical judgment, for the preservation of the life or
heaith of the mother.

1d. at 164-165.
Appling the Trimester Test te the Texas abortion statutes, the Court
conchided {he “statute makes no distinction between abortions performed early in

pregnancy and thosc performed later, and it limits to a single reason, *saving’ the
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mother's life, the legal justification for the procedure.” Id. at 164, As a result, the
Court struck thc statutc down as violalive of the Due Process Clause of the
Fourteenth Amendment,

Towards the end of its opinion, the Court included some langnage
pertaining to physicians performing abortions:

“The decision vindicates the right of the physician to administer
medical wreatment according to his professional judgment up to the
points whore important state interests provide compelling
Justifications for intcrvention. Up to those points, the abortion
decision in all its aspects is inherently, and primarily, a medical
decision, and basic responsibility for it must rest with the
physician. If an individual practitioner abuses the privilege of
exercising proper medical judgment, the usnal remedies, judicial
and intra-prolessional, are available,™

. at 165 66.

The Court rcleased the Roe v. Wade decision in conjunction with Doe v.
Bolton, 410 U.S. 179 (1973). See Bolton, 410 U.S. at 165 (noting both opinions
are to be read together). Bolion involved a Georgia abortion statute that, among
other things, requircd a physician administering an abortion to oblain &
concurrence by at least two other physicians. The Court concluded the
concurrence requirement vielated the United States Constitution. In discussing the
concurrence roquirement, the Court stated:

"“The reasvos for the presence of the confirmation step in the
statute are perhaps apparent, but they are insufficient to withstand
constitutional chalienge. Again, no other voluntary medical or
surgical procedure for which Georgia requires confirmation by two
other physicians has been cited to us. IF a physician is licensed by
the State, he is recogmized by the State as capable of exercising
acceplable clinical judgment. If he fails in this, professional
censure and deprivalion of his license are available remedies.
Required acquicscence by co-practitioners has no rational
connection with patieats’ needs and wnduly inftinges on the
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